Minutes – 4/1/2014 Meeting

Page 5

Town of SHELBURNE
Conservation Commission

DRAFT MINUTES

Regular Meeting ~  April 1, 2014
Commissioners Present:
Norman Davenport, Tom Miner, Allan Smith, Steve McCormick
Public Present:

Lisa Ganci, Stella Ganci, John Payne.  
The meeting was convened at 7:42 PM.  A quorum was present.  
Approval of Minutes


The Minutes of the Mar. 11 meeting were unanimously approved.

Correspondence
Announcement of Bev Neely’s retirement party.  

DEP is holding series of workshops to inform public on revised wetlands regulations.  Local meeting will be held on April 15, 2014 in Western Region Office.

Public Meeting on Ganci RDA 7:45
Opened meeting on RDA demolition and reconstruction of part of a home owned by Lisa Ganci on 7 Bardwell Ferry Road.  Reconstruction will occur under a slightly smaller footprint than the original.  Davenport, Smith and Miner conducted a site visit March 29.  Possible wetlands area was deemed to be an intermittent stream not subject to the wetlands protection act.  All three voted to a negative determination, McCormick abstained because he did not attend the site visit.  

Meeting closed 7:53

Reopened meeting on Payne project at 7:54

Proposed construction of an animal waste storage facility at Foxbard Farm, 400 Bardwell Ferry Road.  Davenport, Smith and Miner conducted a site visit March 29.  Deemed to be a temporary impact that would benefit the wetlands in the long run, and that an agricultural exemption applied.  Unanimous vote for negative determination, 5, Section 10.04 (Agriculture)(c)(l)(c).
Organizational Matters

Winter delineation policy revised by Tom in response to discussion with Mark Stinson.  Discussed changes that give ComCom maximum flexibility.  Two small changes suggested by Allan and Steve.  Unanimous of approval Policy; attached to the minutes.  
Policy on peer review consulting fees was also discussed.  Key element that it follows the guidelines set forth by Mass. General Law Chapter 44 §§53G that authorizes commissions to charge applicants that present complex projects with the costs of hiring experts to assist in their review.   Unanimous approval, policy attached to minutes.         

Proposed FY15 budget request was approved by the Selectboard and Finance Committee.  It includes clerical assistance of 120 hours per year for ConCom.  At that meeting, Tom discussed the need to have a dedicated fund for consultant fees received from applicants (see above new policy).  
New Business

Discussion of proposed natural gas pipeline that was obtained from Franklin Regional Planning Board that received it from Kinder Morgan Energy Partners/Tennessee Gas Pipeline Company.  New pipeline would be constructed east-west in the northern part of Massachusetts.  Pipeline is proposed to be in service by November 2018.  Map is very crude, so we have no details of whether it will go through Shelburne.   
Old Business
none

Meeting adjourned 8:54
Prepared and submitted by:  Steve McCormick, Secretary
Winter Delineation Policy

Introduction

Delineating or verifying BVW boundaries during the winter months, especially with deep snow cover or frozen soil conditions, is difficult and under some extreme circumstances virtually impossible.  Vegetation and other indicators of hydrology that are used to determine BVW boundaries are not readily observable or may be misleading during these times.  

Because winter delineations are more difficult to do, disagreements - and subsequent appeals - may arise.  Avoiding lengthy appeals and disagreements will benefit all parties involved.  For these reasons, DEP recommends that BVW delineations be avoided if possible when deep snow cover or “deep freeze” conditions exist.  DEP further recommends that Applicants and Commissions agree upon a reasonable time period for continuing the RDA or NOI processes in order to conduct or review the boundary delineation when frozen or snow covered conditions are likely to change.  

Policy
The Shelburne Conservation Commission cannot verify a wetland resource area, including mean annual high water line and BVW line, during deep snow cover or deep freeze conditions that make observation of vegetation, hydrology, soil conditions and test pits difficult or impossible.  Without such observation, a Request for Determination of Applicability (RDA) or Notice of Intent (NOI) application may be deemed incomplete without prejudice to the Applicant, and the public meeting or hearing will be continued for a reasonable period of time agreed upon by the Commission and the Applicant.  The Commission will make every effort to verify the boundary of wetland resource areas as soon as conditions in the field have changed such that the type of vegetation, the wetland hydrology, and/or soil conditions are identifiable.  

Adopted by unanimous vote 4/1/2014

Outside Consultant Hiring Policy

As provided by MGL Ch. 44 ( 53G, the Shelburne Conservation Commission may impose reasonable fees for the employment of outside consultants, engaged by the Conservation Commission, for specific expert services deemed necessary by the Commission to come to a final decision on any matter or application submitted to or before the Conservation Commission pursuant to the requirements of the Wetlands Protection Act (MGL Ch. 131 ( 40), the Conservation Commission Act (MGL Ch. 40 ( 8C), or any other state or municipal statute, bylaw or regulation, as they may be amended or enacted from time to time. Funds received by the Conservation Commission pursuant to these rules shall be deposited with the town treasurer, who shall establish a special account for this purpose. Said account shall be established in the town treasury and shall be kept separate and apart from other monies. Expenditures from this special account may be made at the direction of the Conservation Commission without further appropriation as provided in GL Ch. 44 ( 53G. Expenditures from this account shall be made only in connection with the specific project or projects for which a consultant fee has been collected from the applicant. Any excess amount in the account attributable to a specific project, including any accrued interest, at the completion of said project shall be repaid to the applicant or to the applicant’s successor in interest and a final report of said account shall be made available to the applicant or to the applicant’s successor in interest. The town treasurer shall submit annually a report of said special account to the Selectboard for their review. Said report shall be published in the town Annual Report.

Specific consultant services may include but are not limited to: application and plan review, site inspections, resource area delineation review, analysis of resource area values, drainage/stormwater calculation review, wildlife habitat evaluation review, literature review on an issue, preparation of written review and recommendations, preparation of suggested Orders of Conditions, project compliance monitoring, file review and site inspection for Request for an Amended Order of Conditions or Request for an Extension or Request for Certificate of Compliance, review of impacts on municipal conservation lands, and environmental or land use law. The consultant shall be chosen by, and report only to, the Commission.

Upon submittal of a Request for Determination of Applicability, Notice of Intent, Abbreviated Notice of Intent, Abbreviated Notice of Resource Area Delineation, Request for an Amended Order of Conditions, Request for Extension, or a Request for a Certificate of Compliance the Conservation Commission shall 

give written notice to the applicant of the selection of an outside consultant, which notice shall state the identity of the consultant, the amount of the fee to be charged to the applicant, and a request for payment of said fee in its entirety. Such notice shall be deemed to have been given on the date it is mailed or delivered. No such costs or expenses shall be incurred by the applicant if the application or request is withdrawn within five days of the date notice is given.

The fee must be received in its entirety prior to the initiation of consulting services. The Commission may impose additional consultant fees if the necessary review requires a larger expenditure than originally anticipated or new information requires additional consultant services. Failure by the applicant to pay the consultant fee specified by the Commission within ten (10) business days of the request for payment shall be cause for the Commission to determine that the application is administratively incomplete (except in the case of an appeal of the Commission’s selection of an outside consultant). The Commission shall state such in a letter to the applicant, copied to the DEP. No additional review or action shall be taken on the permit request until the applicant has paid the requested fee.

The applicant may appeal the Commission’s selection of outside consultant to the Selectboard, who may disqualify the outside consultant selected only on the grounds that the consultant has a conflict of interest or does not possess the minimum required qualifications. The minimum qualifications shall consist of either an educational degree or three or more years of practice in the field at issue or a related field. Such an appeal must be in writing and received by the Selectboard and a copy received by the Conservation Commission, so as to be received within ten (10) days of the date consultant fees were requested by the Conservation Commission. The required time limits for action upon the application shall be extended by the duration of the administrative appeal. In the event that no decision is made by the Selectboard within one month following the filing of the appeal, the selection made by the Conservation Commission shall stand.

These rules are promulgated under MGL Ch. 40 ( 8C.
